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552 STATE V. DRAPER. 

Supreme Court of Missouri. 
THE STATE OF MISSOURI EX. REL. JAMES H. VAIL V. DANIEL M. 

DRAPER, STATE AUDITOR. 

The General Assembly has no power to legislate out of office a judge -whose 
office Is created, and whose tenure of office is prescribed by the constitution. 

A judge elected by the people of the territory over which he has jurisdiction 
cannot be deprived of his office or authority by transferring his territory to 
other jurisdictions. 

And a judge so elected cannot be transferred to, and jurisdiction given to 
Mm over other territory, in which he was not elected, by changing the number 
of his circuit or otherwise. 

The title of an officer holding an elective office comes from the votes of the 
people, and not from his commission, and the mere change of the number of the 
circuit for which he is commissioned does not affect his right or title to the 
office. 

The constitution of Missouri declares that "the judicial 
power, as to matters of law and equity, shall be vested in a 
Supreme Court, in circuit courts, and in such inferior tribu- 
nals as the General Assembly may, from time to time, estab- 
lish" (Article 6, § l),and that "the State shall be divided into 
convenient circuits, of which the county of St. Louis shall 
constitute one, for each of which, except, as in the next suc- 
ceeding section specified, a judge shall be elected by the quali- 
fied voters of the respective circuits, and except as hereinafter 
provided, shall be elected for the term of six years, but may 
continue in office until his successor shall be elected and 
qualified; and the judge of each circuit, after his election or 
appointment, as hereinafter provided, shall reside in and be 
a conservator of the peace within the circuit for which he 
shall be elected or appointed." (Article 6, § 15.) 

The exceptions made in the provisions of the constitution 
above quoted are with reference to the county of St. Louis, for 
which there are special provisions. 

The constitution further declares that "no judicial circuit 
shall be altered or changed at any session of the General As- 
sembly next preceding the general election for said judges." 

Vail the relator was elected in 1868 judge of a circuit 
composed of the counties of Iron, Eeynolds, Jefferson and 
Washington, which were numbered and designated in his 
commission as the Fifteenth Judicial Circuit. 
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On the 15th of March, 1872, the General Assembly passed 
an act changing the boundaries and increasing the number of 
the circuits in the State. In this act the counties of Iron, 
Reynolds, Jefferson and Washington are made to constitute 
the Twenty-sixth Judicial Circuit. This act further provided 
that an election should be held in the Twenty-sixth Judicial 
Circuit on the 16th day of April, 1872, for a circuit judge. 
This election was held, and one Pipkin was elected and com- 
missioned by the Governor of the State as judge of the Twenty- 
sixth Judicial Circuit. 

Vail refused to remove into the Fifteenth Judicial Circuit, 
but claimed to be judge of the Twenty-sixth Circuit, and the 
State Auditor refusing to draw his warrant for salary, he sued 
out this mandamus to compel him to do so. 

The other facts of the case sufficiently appear in the opinion 
of the court, which was delivered by 

Adams J. — This is a petition for a mandamus upon the 
State Auditor, to compel him to issue to the relator a warrant 
for a quarter's salary, alleged to be due the relator as judge 
of the Twenty-sixth, formerly Fifteenth, Judicial Circuit of 
this State. 

The facts of the case as they appear from the record are as 
follows : Under the law as it existed up to the 15th of March, 
1872, the Fifteenth Judicial Circuit was composed of the 
counties of Iron, Eeynolds, Washington and Jefferson. At 
the general election for judges held in November, A. D. 1868, 
the relator was elected judge and commissioned as judge of 
the Fifteenth Judicial Circuit by the governor, and he 
was qualified as such judge under the constitution and laws 
of the State and entered upon his duties as such, and has 
continued in possession of the office, discharging its duties 
tintil the present time. 

It further appears from the record that, at the adjourned 
session of the Twenty-sixth General Assembly, an act was 
passed, and approved the 15th day of March, 1872, entitled 
" An act dividing the State into judicial circuits, prescribing 
the time of holding courts therein, and providing for the elec- 
tion of five additional circuit court judges and circuit at- 
Vol. XX— 36. 
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torneys," the twenty-seventh section of which act provides 
that the Twenty-sixth Judicial Circuit shall consist of the 
counties of Jefferson, "Washington, Iron and Eeynolds. These 
counties are the identical counties, and embrace the same ter- 
ritory which constituted the former Fifteenth Judicial Circuit. 
Under section sixteen of this act the counties of McDonald 
Jasper, Newton and Lawrence, in the extreme south-west part 
of the State, are made to constitute the Fifteenth Judicial 
Circuit. 

The auditor, as a justification of his refusal of the war- 
rant, sets up the fact that under this act Philip Pipkin was 
commissioned as judge of the Twenty-sixth Judicial Circuit, 
as created by this act, on the 24th day of April, 1872, as ap- 
pears by the register of civil officers of the government in 
the office of Secretary of State. 

It will be seen from this statement that the question aris- 
ing Upon this record is, whether the relator, by this act, was 
ousted from his office, or, if not ousted, whether he is not 
now the judge of the new Fifteenth Circuit, instead of the 
present Twenty-sixth Circuit. 

I suppose it will not be seriously contended that the Legis- 
lature has the power to expel a circuit judge from his office 
by a simple act of legislation. This office is created by the 
constitution, and as long as there is a circuit over which the 
judge may preside, he is entitled to hold his office until the 
expiration of his term, if he behaves himself properly. 

Whether the Legislature, by abolishing his circuit, can also 
abolish his office, is a question not necessarily presented by 
this record. The weight of authority, however, seems to be 
that the abolition or alteration of the circuit does not abolish 
tne office. The independence of the judiciary demands that 
this should be the case. See Commonwealth v. Gamble, 62 
Penn. Eep., 343 ; Commonwealth v. Mann,5 Watts & Sergeant, 
403 ; People v. Bangs, 23 Illinois 547 ; People ex rel Ballon v. 
Bangs, 24 Illinois, 187 ; People v. Oarey, 6 Cowen. 642 ; 9 
Cowan 640 ; State v. Messmore, 14 Wisconsin 163 ; Lowe v. 
Commonwealth, 3 Metcalf (Ky.) 237 ; Hook v. Henderson, 4 
Deveraux, N. C. 2 ; Page v. Hardin, 8 B. Monroe (Ky) 648. 
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But the act of the Legislature under consideration does not 
abolish the relator's office, nor does it change or modify his 
circuit. It leaves it precisely as it was before, except that 
the number by which it was designated is changed from fif- 
teen to twenty-six. The fourteenth section of the sixth arti. 
cle of the constitution provides " that the State shall be di- 
vided into convenient circuits, of which the county of St. 
Louis shall constitute one, for each of which, except as in the 
next succeeding section specified, a judge shall be elected by the 
qualified voters of the respective circuits," etc., etc. It is 
also provided by the same section that " no judicial circuit 
shall be altered or changed at any session of the General As- 
sembly next preceding the general election for judges." 

The next succeding section has relation to the organization 
of the court, and election, etc., of judges for the Circuit 
Court of St. Louis county. 

Convenient circuits mean territorial districts, and not the 
names by which each district may be called. The number- 
ing of the districts or circuits is only a convenient mode of 
designating them. They might have been designated by giv- 
ing them the names of distinguished persons or places, or in 
any other mode, so as to distinguish them apart from each 
other. The name or number of the circuit constitutes no es- 
sential part of it. The entity is the territory embraced 
within certain boundaries, and that remains the same whether 
the name or number be changed or not. 

But when the number used in designating the circuit is 
also used in the commission issued to the judge without 
inserting the boundaries of his circuit, he is thereby consti- 
tuted judge of the territory which elected him. The simple 
change of the number designating his territory wil not in- 
validate his commission as judge of that territory. He re- 
mains judge of the same territory notwithstanding the name 
or number of that territory is changed. It is urged, how- 
ever, that the simple change of number changes also his ter- 
ritory, and that he must remove to the number indicated by 
his commission, although it may cover territory two hundred 
miles distant. If this be true, then the next Legislature may 
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change the number again and drive him to another part of 
the State, and every succeeding Legislature might do like- 
wise. The Constitution admits of no such construction. 

The St. Louis circuit is designated in the commissions of 
the St. Louis judges as the Eighth Circuit, and the act of the 
Legislature designates the St. Louis Circuit as the eighth in 
number. Now, suppose the Legislature, in a new act, was to 
call it the tenth and number the existing tenth as the eighth, 
would the five judges in St. Louis have to emigrate to find 
their circuit, or could they still remain as the judges of that 
particular territory, notwithstanding its number had been 
changed to the tenth ? The absurdity of this carries its refu- 
tation on its very face, and yet there is no difference in num- 
bering this circuit and numbering of the others. 

The number in either case is only used as a convenient 
mode of distinguishing one from another. 

Under this view the relator is entitled to his warrant. 

The return of the defendant is adjudged insufficient, and a 
peremptory mandamus granted. 

The other judges concur. 

While the conclusion arrived at in teenth circuit. This was the theory 

the above opinion is correct beyond upon which the General Assembly 

dispute, it is to be regretted that the sought to avoid the imputation of at- 

court did not more fully and accurate- tempting to legislate Judge Vail out of 

ly state and discuss the real points in- office. But it would be no less an ex- 

volved. pulsion from office because the General 

The opinion seems to proceed on the Assembly was pleased to confer upon 

hypothesis that it was not attempted the party thus expeUed the judgeship 

by the General Assembly to legislate of another circuit— a thing which it had 

Judge Vail out of office. But this is the n0 power to do. 

very thing which was attempted. The con8titutlon elpres8l y provlaee 

The General Assembly not only ....... . „ ,, , 

_ „ . ... . ... that the judges shall reside in and be. 

changed the number of his circuit from 

the fifteenth to the twenty-sixth, but conservators of the peace within the 
actually provided for the election of circuits for which they are elected re- 
his successor. This was, If the act is spectively. This means that they 
vaUd, an expulsion of Judge VaU from shall be judges of the circuits in which 
the office of judge of the circuit for they are elected, and cannot be judges 
which he was elected. of circuits in which they are not elect- 
It is no answer to this, even if he ed. 
could do so, to say that Judge Vail The real question then is, can the 
could follow the Fifteenth Judicial Cir- General Assembly expel a judge from 
cult to a distant part of the State, and office, or deprive him of it by abolish- 
assert a right under his commission to ing the same? This the General As- 
hold the office of judge of the new flf- sembly attempted to do, as we have 
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seen, not only by changing the number of another, as the judiciary would be 
of the circuit, but by providing for the if the General Assembly could adopt 
election of another judge. such measures as the one under con- 
To determine this question, in this sideration. We rejoice that in this 
State, it is only necessary to consider State, as in all others in which the 
the plain provisions of the constitution, same question has arisen, our highest 
Indeed it is difficult to contemplate a judicial tribunal has boldly asserted 
government with three independent the independence of the judiciary, 
co-ordinate departments, with one de- jj ^ Johnson. 
partment so completely at the mercy 



United States District Court, Eastern District of Wisconsin- 

THE LAO LA BELLE. 
A steam vessel having complied with the act of February 28, 1871, and the 
rules of the Board of Supervising Inspectors, and the Secretary of the Treasury, 
by placing on board a register adopted by said board and Secretary; which is 
Insufficient, is not liable to seizure for having in use an imperfect register re- 
quiring frequent repairs. 

This was a libel of information brought by the District 
Attorney, charging that said steamer having and carrying 
passengers on board, did navigate Lake Michigan between 
the port of Grand Haven in the State of Michigan and the 
port of Milwaukee in the State of Wisconsin in violation of 
the second subdivision of section eleven of the act of Con- 
gress, entitled " An act to provide for the better security of 
life on board of vessels propelled in whole or in part by 
steam, and for other purposes" — approved Feb. 28, 1871, in 
this that said steamer had not been provided with a steam 
registering gauge as required by said act and by the rules 
and regulations adopted and prescribed by the board of 
supervising inspectors under and pursuant to said act. And 
a penalty of five hundred dollars was claimed, for the pay- 
ment of which this steamer was seized. 

Levi Hubbell, District Attorney. 

Finches, Lynde & Miller for claimants. 

Milleb, D. J. — The said second subdivision of the act 
(Statutes at Large, 444) among other things directs that the 
inspectors shall satisfy themselves that there are on each 
steam vessel, "to indicate the pressure of steam, suitable 



